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PLEASE READ
This booklet, Know Your Mechanic’s Lien Rights: A Guide to Colorado Law is intended to
provide general information with regard to the subject matter covered. It is not meant to
provide legal opinions or offer advice, or to serve as a substitute for advice by licensed,
legal professionals. It is sold with the understanding that Bradford Publishing Company
and the author are not engaged in rendering legal or other professional services.
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herein is complete or accurate, and do not assume and hereby disclaims any liability to
any person for loss or damage caused by errors, inaccuracies or omissions, or usage of this
book.
Laws, and interpretations of those laws, change frequently and the subject matter of
this book contains important legal consequences. It is the responsibility of the user of this
book to know if the information contained in it is applicable to his or her situation, and
if necessary, to consult legal, tax or other counsel.
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INTRODUCTION
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Colorado law provides a powerful tool for contractors, subcontractors, suppliers and
others involved with construction or repair of improvements on real property, to collect
money owed to them – a mechanic’s lien. Mechanic’s liens have been available in this country
for over 200 years. Thomas Jefferson and James Madison created the first mechanic’s lien
statutes in the State of Maryland in 1791. The Colorado State Legislature enacted our
mechanic’s lien laws in 1899. Although revisions to Colorado law were made in 1963,
1987, and at other times, the law has remained essentially unchanged since it’s inception.
The law can be found in the Colorado Revised Statutes at 38-22-101 through 38-22-133.
Because of the tremendous population growth in Colorado in the last decade, which
most forecasters believe will continue, there has been a great deal of construction work
along the front range and in many parts of the mountains and the western slope.
Although most construction projects are properly budgeted and sufficiently funded,
payment to the individuals and companies who perform the construction work is not
always made in a timely manner. Knowing your rights under Colorado mechanic’s lien
law is crucial for negotiating contracts, negotiating payment, and for the pursuit of your
rights if necessary. Please be aware, however, that mechanic’s lien laws vary greatly from
state to state. This booklet addresses only Colorado mechanic’s lien laws.
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In most circumstances, if you have provided labor, materials, equipment, or services
to a construction project, and you have not been paid, you are entitled to a lien on the
project and the related real property. If you follow precisely all the rules and requirements
of the Colorado statutes, your mechanic’s lien will give you a security interest in the
construction project and the real property, and will require the owner, developer or
general contractor to pay the amounts you are owed. You must, however, follow the laws
exactly, and you may have to file a lawsuit. This booklet will give you an overview of your
mechanic’s lien rights and of the legal process, and it will provide guidance and
instructions about basic mechanic’s lien forms.
There are three sections in the booklet: the first section tells you when you have the
right to record a mechanic’s lien and how a mechanic’s lien functions; the second part tells
you what legal procedures to follow to ensure that your mechanic’s lien rights are
protected; and the last section describes the situations in which a mechanic’s lien can be
prevented. You should find answers to many questions about how mechanic’s liens work
and how you can use mechanic’s liens to your advantage.
This booklet is intended to be a general guide to some of the most common
situations. It is not intended to be a complete treatise on the subject of mechanic’s liens
and it is not a substitute for professional advice. Before drafting any legal documents or
commencing legal action it is strongly advised that you consult an attorney with regard to
your specific circumstances.
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THE BASICS OF MECHANIC’S LIENS
What Is a Mechanic’s Lien?
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A mechanic’s lien is a lien or security interest, much like a mortgage or a deed of trust,
on real property (land) and any construction or improvements on the real property. A
mechanic’s lien is used to collect past due amounts owed to the person or company
claiming the lien. Like a deed of trust, a mechanic’s lien is paid out of the proceeds of the
sale of the real property against which the lien has been filed.
The general rule is that a mechanic’s lien arises as a result of any services or materials
that have benefited real property or buildings. Mechanic’s liens can be attached to
undeveloped land, existing structures, partially or fully completed new construction
projects, and commercial or residential projects.
What about government projects?

Contact Us

There are a few types of projects, however, where Colorado law prohibits the filing of
a mechanic’s lien. The Colorado statutes expressly prohibit the filing of a mechanic’s lien
on construction projects involving the State of Colorado, Colorado counties and towns,
and other state agencies. This prohibition applies to buildings, the construction of roads
and bridges, and any other similar projects undertaken by the State of Colorado or any of
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its political subdivisions. Fortunately, Colorado’s “Public Works Bonding Act” requires
any contractor performing work for the State of Colorado to obtain a bond. If you have
not been paid for work, materials, or services provided in connection with a project for
the State of Colorado or any of it’s subdivisions, you are entitled to make a claim against
the bond. In order to make such a claim you may be required to bring a lawsuit against
the bond company or other surety or insurance company that provided the bond. Such a
lawsuit must be brought within six months after completion of the entire project for
which you are owed money. Unless the bonding company files bankruptcy or is otherwise
insolvent, and assuming that your claim is valid, you will be paid by the bonding
company. (There are other detailed requirements contained in the Public Works Bonding
Act, which are not addressed here since Public Works are not the focus of this booklet).
The Miller Act, a federal law, provides similar rights and remedies for construction
projects undertaken by the federal government. It requires the posting of a “payment
bond” against which you can make a claim if you are not paid.
Proceeding under the Public Works Bonding Act or the Miller Act requires strict
adherence to the technical mandates of these two Acts. Because these Acts are complex, it
is strongly suggested that you use an attorney if you are involved in a project for the state
or federal government.
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Can you record a lien against a single-family residence?

In 1987, the Colorado legislature created an important exception to the general rule
that mechanic’s liens attach to every kind of property. The exception applies to singlefamily residences. If the owner of a single-family residence has paid the general contractor
in full, then no one can record a mechanic’s lien. The residence may be either new or
existing, but it must be occupied or intended to be occupied by the owner as a primary
residence. With the exception of owner occupied single-family residences and public
works, however, mechanic’s liens apply to all other types of construction projects.
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Colorado mechanic’s lien law contains another important limitation on the rights
created with a mechanic’s lien where residential property is involved. In most construction
projects, a mechanic’s lien goes with property sold or conveyed to an innocent party, even
if the lien has not been recorded. So, an unrecorded mechanic’s lien will normally be an
encumbrance on real property after it is sold to a third party, although the normal
deadlines for filing and recording (see section below on “When and Where to Record Your
Lien”) still apply. In the case of a single-family residence or a duplex, however, the
mechanic’s lien will generally not attach to real property sold or conveyed to an innocent
third party. If you believe that a single-family residence or duplex against which you have
a lien is about to be sold or conveyed, you should promptly take action to determine your
exact legal rights. You should remember that even if you cannot claim a mechanic’s lien
against the real property, you can sue the general contractor who hired you.
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Who Is entitled to a Mechanic’s Lien?
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Virtually every individual or company providing labor, material, equipment or
services for the benefit of a construction project and its owner is entitled to claim a
mechanic’s lien in the event of non-payment. Mechanic’s lien provisions also cover repair
and remodel work (see C.R.S. 38-22-101). New legislation, effective in August, 2000,
provides that persons who furnish laborers are also entitled to claim mechanic’s liens. The
most obvious and frequent lien claimants are the general contractor, subcontractors, and
suppliers of materials (materialmen). A “general” contractor or “principal” contractor is the
person hired directly by the owner or developer to organize and complete the construction
work. “Subcontractors” are persons hired by or contracted by the general contractor, such
as the plumbing company, the painting company, the trim carpenters, or other similar
vendors. Subcontractors normally do not have a direct contract with the property owner or
developer. Others with a less direct relationship to the owner or developer also have the
right to record a mechanic’s lien. A survey of the Colorado statutes and cases indicates
that the following types of businesses may also record mechanic’s liens: equipment
suppliers, laborers, architects, engineers, draftsmen, interior decorators, surveyors, and
earthmovers. Because Colorado’s mechanic’s lien law is interpreted by Colorado Courts in
a broad fashion, and is generally interpreted in favor of lien claimants, you should assume
that you have a lien if you provided labor or materials for a construction project.
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What about proof?

The mechanic’s lien of materialmen can be problematic. One of the primary
requirements of the mechanic’s lien law is that the work or materials must be supplied to
the construction project and the real property against which the lien is claimed.
Materialmen may have difficulty proving that their products were delivered to and used
at a particular construction project. Imagine the difficulties that would occur in the
following troublesome scenarios:
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• Proof of delivery cannot be made because your deliveryman lost the delivery receipts
or filled them out inaccurately.
• Your material is delivered to the general contractor (who has several projects) and the
general contractor does not keep records on where your material was used.
• A subcontractor picked up material at your shop and none of your paper work
indicates the job site to which it was taken.
• A subcontractor purchases large quantities of material from you, stores the materials
at his or her shop, but keeps no records of the ultimate job site where the material
was used.
• Your materials are delivered to the job site but were stolen before they were
incorporated into the construction project.
Detailed paperwork and close tracking of deliveries and job locations will help overcome these problems. Without detailed paperwork, however, a supplier of construction

B R A D F O R D

G U I D E S

8

materials may encounter difficulty proving that he is entitled to a mechanic’s lien under
Colorado law.
What about defective work or materials?
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In most cases where a mechanic’s lien is contemplated, it is simple non-payment that
has caused the problem. In some cases, however, the owner, developer or general
contractor may contend that faulty materials or workmanship caused the non-payment.
Are you still entitled to a mechanic’s lien even if the materials you supplied or the work
you performed is defective, deficient or delayed? The short answer is yes, although there
is an important warning.
Under the general Colorado law regarding contracts, a party who substantially
performs his or her contract obligations is entitled to payment. If performance is less than
perfect, however, the cost of completing and finalizing the work will be deducted from the
amount owed. If you have substantially but not perfectly performed your work, or if the
materials you provided substantially but not perfectly served their intended function, you
are still entitled to claim a mechanic’s lien for non-payment. In other words, the owner,
developer and general contractor cannot refuse to pay you and cannot avoid a mechanic’s
lien as a result of minor deficiencies in the work or materials. As you can imagine, the
question of what is a substantial deficiency and what is a minor deficiency has occupied
many courts and many lawyers in many mechanic’s lien lawsuits.
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What are the benefits of a Mechanic’s Lien?
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The filing of a mechanic’s lien is a potent weapon to force payment of the amounts
you are owed. Because the mechanic’s lien is recorded in the real estate records, it attaches
to the real property regardless of who owns the property. If your mechanic’s lien rights
have been properly asserted, the property owner cannot sell any part of the property
without clearing up the recorded and outstanding mechanic’s liens. Similarly, permanent
financing, which often follows construction financing, will not be put in place if there is
a mechanic’s lien recorded against the project. Because the owner or developer of the
project cannot sell the project or any units in the project and cannot finance the project
on a long-term basis with a mechanic’s lien in place, he or she is forced to address the issue
of your unpaid bills. There are few collection tools more effective in Colorado law than
the filing of a mechanic’s lien.
Under Colorado real estate law, liens, deeds of trust, and mortgages are usually
prioritized and paid in order of recording. A lien or deed of trust recorded first will be
paid in full before subsequently recorded liens or deeds of trust are paid at all. One of the
significant benefits of a mechanic’s lien, however, is that it may take priority over other
liens and deeds of trust on the property. The mechanic’s lien law provides that all
mechanic’s liens are held as recorded as of the time that the first work on the project was
begun. Architects, engineers, surveyors, or soil testing experts often complete the first
work on a construction project. This type of preliminary work often occurs before the
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construction loan is put in place. As a result, a mechanic’s lien may take precedence over
the construction loan and be paid before the construction loan. The rules of priority may
be altered by factors that are not controllable, but because banks and lending institutions
will not permit mechanic’s liens to be placed ahead of the deed of trust securing the
construction loan, the mere recording of a mechanic’s lien will often cause the
construction lender to put pressure on the owner or developer to pay your bill. You
should, accordingly, always send a copy of your mechanic’s lien to any lenders involved
in the project.
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RECORDING YOUR MECHANIC’S LIEN
The Form and the Timing
Completing the lien form, providing the required advance notice of the intent to file
the lien, and the recording of the lien all require strict adherence to the statutes and great
attention to detail. Because Colorado courts strictly construe these rules, you will lose
your lien rights if mistakes are made regarding the form or timing of these documents
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The Statement of Lien, form No. 180A, is available from Bradford Publishing and
many office supply stores. It must be filled out accurately and completely. The form
shown in this booklet reflects legislative changes effective in August, 2000. Before you fill
out the form, you will need to collect the following information:
• The exact name and address of the lien claimant (the person or company that provided
the work or materials and who is filing the lien).
• The exact name and correct address of the general contractor.
• The legal description of the property on which the project is located.
• The street address of the project.
• The exact, correct amount of money claimed, and the work for which it is claimed.
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The County Assessor’s office can often provide you with a legal description for the
property if you have the street address or the exact name of the owner. Carefully review
descriptions from the assessor. If it is a lengthy “metes and bounds” type description, the
information which the assessor has provided may not be complete. Most title insurance
companies will also provide a legal description at minimal cost if you request an “Owner
and Encumbrance Report.” The exact name of any Colorado corporation or limited
liability company may be obtained for a minimal charge by calling the Colorado Secretary
of State (1-900-555-1717). The Secretary of State can also give you business addresses for
companies and addresses for the registered agents of companies.
In addition to completing the front page of the Statement of Lien, the back of the
form contains a Notice of Intent to File a Lien Statement that must also be completed. This
part gives notice to the general contractor and owner that you intend to record your lien
if you are not paid within ten (10) days. After the front of the Statement of Lien, and the
Notice of Intent to File a Lien Statement have both been completed, the original form
must be given to the owner and the general contractor either by personal delivery, or by
registered or certified mail, return receipt requested. This must happen at least ten (10)
days before it can be filed. The ten (10) day period after which the Statement of Lien may
be filed with the County Clerk and Recorder begins to run only upon actual delivery of
the form to both the property owner and the general contractor. After the Statement of
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Lien form has been served on the owner and the general contractor, the three (3) affidavits
of service on the back of the form must be completed. The affidavits must be accurately
completed and the signatures must be notarized. In order to complete and secure your
mechanic’s lien rights, the proposed lien must be filed with the Clerk and Recorder of the
county in which the construction project is located. Once recorded, the lien creates a
security interest in the land and buildings related to the project.
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Key to Statement of Lien form
1.
2.
3.
4.
5.
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6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

19.

20.

Name of lien claimant.
Name of owner of real property.
Name and address of lien claimant if a subcontractor or a general contractor. Do
not complete if 5 below is completed.
Check the box that applies.
Name of lien claimant if not a subcontractor or a general contractor. Do not
complete if 3 above is completed.
Name of general contractor.
Exact property description of project with street address.
Description of services, supplies or work performed by lien claimant.
Exact amount owed.
Name of lien claimant.
Sign your name.
Name of person signing statement.
Title of person signing form and name of lien claimant.
Sign in front of a notary.
Notary signature, including details of where signed.
Attorney name and address. You do not need an attorney to complete this form.
Your name and name and address and lien claimant. Must be completed before
mailing to property owner and general contractor.
Complete this section after mailing or delivery in person of statement of lien
form, both sides, to the owner. The person signing this section should be the
person who completed the mailing or the delivery.
Complete this section after mailing or delivery in person of statement of lien
form, both sides, to the general contractor. The person signing this section should
be the person who completed the mailing or the delivery.
Complete this section at least ten days after owner and general contractor have
received form, but before filing with the Clerk and Recorder. Signature by either
the person signing the lien statement (lines 11 and 17) or by person signing
affidavits (line 18 and 19).
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STATEMENT OF LIEN
In accordance with Article 22 of Title 38 of the Colorado Revised Statutes,
(1) Ace Subcontracting Company
makes the following statement of lien.
FIRST.
That the name of the owner or reputed owner of such property to be
charged with the lien is
(2) John Landowner
SECOND.

Home

That the name and mailing address of the person claiming the lien is

(3) Ace Subcontracting Company

1000 Main Street
Denver, Colorado 12345

✔ a subcontractor

 Principal Contractor.
That the name of the person who furnished the laborers or material, or performed the labor or services, or supplied the
machinery, tools or equipment for which said lien is claimed is
(4)

(5) Ace Subcontracting Company

Lien Forms

That the name of the principal contractor is
(6) Big Construction Company

THIRD.

That the property to be charged with such lien is described as follows:

(7) Lots 10, 11 and 12

Contact Us

Block 34
Mansion Addition

also known by street number as
situate in the County of
account of

1025-1049 Fancy Street

Denver

State of Colorado. That the said lien is held for and on

(8) Amounts due for framing work and materials, provided by Ace Subcontracting Company

FOURTH. That the amount of indebtedness due or owing the claimant for which said lien is claimed, for laborers or
material furnished, labor and services performed, machinery, tools and equipment supplied is $ (9) 11,000.00
,
together with interest thereon at the legal rate.

(10) Ace Subcontracting
Company
_______________
____________________________________
Claimant

By ________________________________________________
(11) Peter B. Ace, its president

No. 180A. Rev. 7-00. STATEMENT OF LIEN WITH NOTICE OF INTENT TO FILE A LIEN STATEMENT AND AFFIDAVITS OF SERVICE ©
Bradford Publishing, 1743 Wazee St., Denver, CO 80202 —303-292-2500 —www.bradfordpublishing.com
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ss.

I, ___________________________________________________________________________________________,
being
(12) Peter B. Ace
of lawful age and being first duly sworn upon oath, do say that I am _____________________________________________
_____________________________________________________________________________________
the claimant herein
(13) President of Ace Subcontracting Company
named; that I have read the within statement of lien and abstract of indebtedness and know the contents thereof; and that the
same is true and correct, to the best of my knowledge, information and belief, and is made on behalf of the claimant.
__________________________________________________
(14) Peter B. Ace, its president

Home

Subscribed and sworn to before me in the
Colorado
of
this 4th

City and
day of

My Commission expires ________________________.
July 9, 2002

County of

January

Denver
, 20 00

, State
.

Witness my hand and official seal.
(15) Bill A. Notary
__________________________________________________
Notary Public

Lien Forms

__________________________________________________________________________________________________________
Name and Address of Person Creating Newly Created Legal Description (§ 38-35-106.5, C.R.S.)

NOTICE OF INTENT TO FILE A LIEN STATEMENT
TO THE OWNER AND TO THE PRINCIPAL CONTRACTOR:
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Take Notice that the Lien Claimant set forth on the Statement of Lien contained on the reverse of this Notice claims a
Mechanic’s Lien for laborers or material or equipment supplied to or labor performed on the project situate upon the real property described on said Statement of Lien, for the amount stated. If payment is not made within ten (10) days, the Claimant
intends to record said Statement of Lien in the County where the real property is located. This notice is given pursuant to
Section 38-22-109(3) C.R.S.***
(17) Peter B. Ace
__________________________________________________
Signature

(16)
__________________________________________________
__________________________________________________
__________________________________________________

Ace Subcontracting Company
__________________________________________________
1000 Main Street
__________________________________________________
Denver, Colorado 12345
__________________________________________________

Attorney’s Name and Address

Type Name and Address of Claimant Above

AFFIDAVIT OF SERVICE OR MAILING — OWNER



STATE OF COLORADO
ss.
Denver
(18) City and
___________________
County of __________________________
The undersigned, being of lawful age and being first duly sworn upon oath, deposes and says that this Notice of Intent to File
a Lien Statement was (personally served upon)* (mailed by fully prepaid registered* or certified* mail, return receipt requested, to the last known address of)* the owner or reputed owner or his agent, as follows: __________________________
delivered to
_____________________________________________________________________________________________________
John Landowner at his office, 123 Property Street, Denver, Colorado 54321
on the __________
day of ________________________,
20_________.
6th
January
00
_______________________________________________
Harvey C. Clerk
Subscribed and sworn to before me in the ___________________________
County of _______________________________,
City and
Denver
State of __________________________,
this ___________
day of ________________________,
20_________.
Colorado
6th
January
00
My commission expires: ________________________________
July 9, 2002
Witness my hand and official seal.
__________________________________________________
Bill A. Notary
Notary Public

No. 180A. Page 2
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STATE OF COLORADO
ss.
(19) City and
Denver
___________________
County of __________________________
The undersigned, being of lawful age and being first duly sworn upon oath, deposes and says that this Notice of Intent to File
a Lien Statement was (personally served upon)* (mailed by fully prepaid registered* or certified* mail, return receipt requested, to the last known address of)* the principal or prime contractor or his agent, as follows:______________________
_____________________________________________________________________________________________________
Big Construction Company, 321 Industry Street, Denver, Colorado 54321
on the __________
day of ________________________,
20_________.
6th
January
00
________________________________________________
Harvey C. Clerk

Home

Subscribed and sworn to before me in the ___________________________
County of _______________________________,
City and
Denver
State of __________________________,
this ___________
day of ________________________,
20_________.
Colorado
6th
January
00
My commission expires: ________________________________
July 9, 2002
Witness my hand and official seal.
__________________________________________________
Bill A. Notary
Notary Public

AFFIDAVIT OF SERVICE OR MAILING PRIOR TO FILING LIEN STATEMENT**
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STATE OF COLORADO
ss.
(20) City and
Denver
___________________
County of __________________________
The undersigned, being of lawful age and being first duly sworn, deposes and says that this Notice of Intent to File a Lien
Statement was served pursuant to Section 38-22-109(3) C.R.S.***, as evidenced by the Affidavits of Service or Mailing, at
least ten (10) days before the time of filing the Lien Statement with the County Clerk and Recorder.
________________________________________________
Peter B. Ace

Contact Us

Subscribed and sworn to before me in the ___________________________
County of _______________________________,
City and
Denver
State of __________________________,
this ___________
day of ________________________,
20_________.
Colorado
20th
January
00
My commission expires: ________________________________
July 9, 2002
Witness my hand and official seal.
__________________________________________________
Bill A. Notary
Notary Public

*Strike according to fact.
**To be completed 10 or more days after mailing or service of Notice of Intent to File a Lien Statement, but prior to filing lien statement.
***38-22-109. Lien Statement. (3) In order to preserve any lien for work performed or laborers or materials furnished, there must be a notice of intent to file a lien statement
served upon the owner or reputed owner of the property or the owner’s agent and the principal or prime contractor or his or her agent at least ten days before the time of filing the
lien statement with the county clerk and recorder. Such notice of intent shall be served by personal service or by registered or certified mail, return receipt requested, addressed to
the last known address of such persons, and an affidavit of such service or mailing at least ten days before filing of the lien statement with the county clerk and recorder shall be
filed for record with said statement and shall constitute proof of such service.

No. 180A. Page 3
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What amount should I claim?
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Do not exaggerate or inflate the amount of money claimed on your Statement of Lien.
Do not include interest, attorney’s fees or penalties, even if your contract allows for these
items. Under the Colorado mechanic’s lien statutes, if it is determined that your Statement
of Lien claimed an amount greater than what was actually owed, and it was prepared in
bad faith, your lien rights are entirely forfeited and you will be responsible for the
attorney’s fees and costs of the owner and the general contractor. Rather than risk the
possibility of losing all of your lien rights, it is strongly suggested that the amount claimed
in your Statement of Lien be conservative.
When and where to record your lien
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The Statement of Lien must be recorded in the office of the Clerk and Recorder for the
county in which the project is located, and it must be recorded in a prompt and timely
fashion. Generally, materialmen, general contractors and subcontractors must record their
Statement of Lien no later than four (4) months after they last provided material or
services to the project. In certain unusual circumstances, laborers may file a lien up until
two (2) months after the project is completed. Because the Statement of Lien must be
provided to the owner and general contractor a minimum of ten (10) days prior to
recording with the Clerk and Recorder, careful attention must be paid to the calendar to be
sure that the Statement of Lien is served before the recording deadline for the lien expires.
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The start of the four (4) month time period should be calculated from when you
completed the last substantial work on the project. Warranty work, and even “punch list”
items, may not count as the last work performed on a project. If you leave the project for
any reason before completing your contract, the four (4) month period still begins at the
time you left the project.
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The four (4) month time period for recording the Statement of Lien may be
automatically extended for six (6) months by recording a Notice Extending Time to File
Lien Statement, Bradford form No. 87B, with the County Clerk and Recorder. The Notice
to Extend must of course be recorded within the initial four (4) month time period. If
the project is not completed at the end of this extended six (6) month period, a second
notice may be recorded which extends the recording deadline by another six (6) months,
or until the project is finished, whichever occurs first. Lastly, you must always be certain
that the Statement of Lien is recorded in the county where the project is located. A
Statement of Lien recorded in the wrong county will have no force or effect and will not
give you any rights.
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TIME TABLE FOR MECHANIC’S LIEN
Your last work
on the job

Last work
on the job

Send notice
of intent

Ten (10) days

Home

Four (4) months

Lien Forms
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Six (6) months

File
Lien

File
Suit
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THE MECHANIC’S LIEN LAWSUIT
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Commencing a lawsuit is a difficult decision. Lawsuits are expensive and time
consuming. In addition, a lawsuit brought by a mechanic’s lien claimant may provoke a
“counterclaim”. A counterclaim is a claim by the defendant (the owner/developer or
general contractor) back against the mechanic’s lien claimant who initiated the suit. The
counterclaims may be for shoddy or untimely workmanship, on accounting issues, or on
other claims. At the time you are making your decision about whether to file suit, you
must consider the possibility that counterclaims will be filed. And, regardless if the
counterclaims are valid, you must address them in the lawsuit.
If recording a lien doesn’t result in payment, you must file a lawsuit in order to enforce
your mechanic’s lien rights. One of the most common misconceptions about Colorado
mechanic’s lien law is that a lien will bind the project and the real property without you
taking any other steps. This is not correct! Your mechanic’s lien will automatically
evaporate if a lawsuit to foreclose on the lien is not initiated within a strict time frame: the
lawsuit must be filed within six (6) months after completion of construction of the
project. (This six-month time period runs from completion of all work on the project,
while the four (4) month time period for filing the Statement of Lien runs from
completion of the lien claimant’s work on the project.) In addition, a notice called a Lis
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Pendens, Bradford form No. 137, must be filed with the County Clerk and Recorder
within the same six (6) month time period. Lis Pendens means lawsuit pending and it
provides a warning to anybody who inspects the title to the real property that there is a
lawsuit pending that affects the property.
Lawsuits to foreclose on mechanic’s liens are quite complicated and most often an
attorney is engaged to assure that the lawsuit is properly prepared and prosecuted. Hiring
an attorney and pursuing a lawsuit to recover on your mechanic’s lien can be expensive.
You must weigh the costs and benefits carefully before undertaking a lawsuit.
Home

What information will be needed?
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Before you initiate a lawsuit, you must collect information about the property in
question and all recorded interests in the property. This information is usually provided by
ordering a “Foreclosure Certificate” from a title company. The title company information
will indicate the correct names of the owners of the property, and will identify all persons
who have a recorded interest in the property. Every person who has a recorded interest in
the property must be named as a defendant in the mechanic’s lien foreclosure lawsuit. The
general contractor must also be named. All of these persons must be properly served with
the lawsuit (along with a copy of the Lis Pendens and the summons). Merely serving all
the named defendants can be an expensive proposition. If each of the defendants hires a
lawyer, the costs of the litigation for all parties concerned will become significant, perhaps
overshadowing the amounts claimed.
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What about other claims?
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On larger construction projects, if the developer or the general contractor encounters
financial difficulties, you can expect that multiple mechanic’s liens will be recorded with
the County Clerk and Recorder. If more than one mechanic’s lien claimant files a lawsuit,
the lawsuits will generally be joined together with a single judge handling the consolidated
cases. (There is no right to a jury in mechanic’s lien cases.) Once a single mechanic’s lien
lawsuit is commenced, the six (6) month filing deadline is satisfied for all mechanic’s lien
claimants that have been named in the lawsuit, so it may be a good strategy to wait to file
a lawsuit as long as possible in case another lien claimant begins the process and thereby
incurs most of the expenses. A wary eye, however, must be kept on the calendar.
Mechanic’s lien lawsuits usually consist of two claims. In the first claim, the lien
claimant alleges that a contract with the owner, general contractor or subcontractor has
been breached by non-payment. The second claim seeks to foreclose the mechanic’s lien.
The mechanic’s lien claim asks the Court to determine two things: the validity and the
amount owed to each of the lien claimants; and the “ranking” or priority of all of the
persons who have a recorded interest in the property. As discussed earlier, the mechanic’s
lien claimant will generally have a priority over the construction loan, and will be paid in
full before the construction lender gets paid anything. If there is more than one mechanic’s
lien claimant, they are paid in groups that have preferences. Paid first are “laborers working
by the day or piece”; once all lien claimants in this group are paid in full, then subcontractors
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and materialmen, grouped together, are paid in full. If there is not enough money available
to pay all of the subcontractors and materialmen in full, then they are paid on a proportionate
basis. Last paid of the lien claimants is the general contractor.
Once the matter of ranking, validity and amounts are determined, the Court
essentially orders the real property and improvements sold at a public sale to the highest
bidder. The proceeds of the sale are divided in accordance with the ranking established by
the Court and in the proportions determined by the Court. In many ways, a mechanic’s
lien lawsuit is similar to a foreclosure proceeding on a deed of trust.
Home

Can attorney’s fees be paid if I win?
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There are other aspects of mechanic’s lien lawsuits that need to be kept in mind. First,
a prevailing party in a mechanic’s lien lawsuit is probably not entitled to recover attorney’s
fees. The general rule in Colorado, and elsewhere in the United States, is that attorney’s
fees are only awarded if there is a statute that authorizes an award of attorney’s fees, or if
the contract between the parties contains an attorney’s fees clause. Since the mechanic’s
lien statutes do not contain a provision allowing attorney’s fees, attorney’s fees will only
be awarded if a contract exists that contains an attorney’s fees clause. The mechanic’s lien
statutes do provide for an award of twelve percent (12%) annual interest accruing from
the time the money should have been paid until when it is paid. If your contract contains
a different interest rate, this interest rate will be enforced.
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Where is the suit filed?
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Lastly, a mechanic’s lien lawsuit must be brought in District Court because the law
precludes bringing claims regarding title in County Court. The costs for a mechanic’s lien
foreclosure action vary widely, depending on the number of parties involved, what issues
are disputed and other factors. The costs always include obtaining a foreclosure certificate
from the title company, filing fees and service of process fees. If the quality of your services
or materials is challenged in the lawsuit, or if it is alleged that materials provided were
defective or improper, you may also need to hire an expert to testify on these issues. Experts
are expensive and elevate the costs. The attorney’s fees are the largest unknown cost. A
contested mechanic’s lien lawsuit over a large construction project can be very expensive.
You always have the right to bring a suit on your contract with the owner or the
general contractor. Such a suit may be brought in County Court or in District Court.
County Court proceedings are less expensive than District Court proceedings, and
normally take no longer than six (6) months from beginning to end. If the claim is worth
more than $10,000, it must be brought in the District Court. County Court proceedings
do not require you to hire an attorney, but having one is advisable. The County Court
has a small claims division that handles matters of up to $5,000 in value, and no
attorneys are allowed.
For information on how to file in small claims court, get Winning Big in Colorado
Small Claims Court from Bradford Publishing.
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HOW MECHANIC’S LIENS ARE AVOIDED OR PREVENTED
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There are several legal and practical mechanisms that result in the prevention or
avoidance of a mechanic’s lien. The most obvious and well known is payment coupled
with a waiver and release of mechanic’s lien rights. Most general contractors, construction
lenders and others experienced in the building industry utilize a waiver and release to
terminate mechanic’s lien rights. The waiver and release is normally placed on the back of
checks and, accordingly, only affects and is binding on the person endorsing the check.
For example, a materialman providing supplies to an electrical contractor would not be
barred from filing a mechanic’s lien even if the electrical contractor signs a waiver and
release. If you contest the amount of a payment, you should understand that you are
relinquishing your mechanic’s lien rights by signing a waiver and release.
When construction work is performed on behalf of a tenant, the owner of the property
(the landlord) can prevent the filing of mechanic’s lien by posting a conspicuous notice
advising all contractors, subcontractors, materialman and others that the landlord’s
property (the building and land) is not subject to liens for work performed by persons
hired on behalf of the tenant. A person working on behalf of a tenant so advised would
only have a lien on the tenant’s interests in the property, which might include the tenant
improvements themselves and the lease. If the appropriate notice is not posted by the
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owner, the property becomes subject to a mechanic’s lien created by work performed on
behalf of a tenant.

Posting a Bond

Home
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It is also very common for mechanic’s liens to be avoided through the posting of a
bond. If the general contractor posts a bond before beginning a project, mechanic’s liens
cannot be filed against the real property and improvements that make up the project. An
owner or general contractor can also post a bond after a mechanic’s lien has been
threatened or recorded. Lien claimants have the right to seek recovery of the amounts
owed them from the bond and the insurance company that posts the bond. Because such
bonds are required by Colorado statute to be in the amount of one hundred fifty percent
(150%) of the cost of construction or the amount of the lien, it is actually preferable, in
most cases, for a bond to be posted.

Bankruptcy
Contact Us

Mechanic’s liens may also be defeated by the filing of bankruptcy proceedings by the
general contractor or the owner of the property. The interaction of the United States
Bankruptcy Code, mechanic’s lien law, and Colorado real property law is a complex
subject which can only be touched upon here. You can be assured, however, that the filing
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of a bankruptcy will greatly complicate collection on a mechanic’s lien, and will vastly
increase the costs involved.
The first result of the filing of a petition in bankruptcy is the issuance of an automatic
stay by the Bankruptcy Court. The automatic stay absolutely halts all efforts by creditors
to collect the amounts owed. All lawsuits stop, liens cannot be filed, notices cannot be
sent, and even a collection attempt through a phone call or an invoice is prohibited.
Accordingly, you must stop all collection efforts immediately if you receive a notice of a
bankruptcy filing.
Home

Lien Forms
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The news gets worse. If, during the ninety (90) days prior to the bankruptcy filing, you
received a payment from a person who filed bankruptcy, you may be forced to return the
payment. The trustee assigned to the bankruptcy case might consider the payment to you
to have been a “preferential” payment. In such event, a lawsuit will be filed against you for
return of the payment, after which you will simply become one of the other creditors in
the bankruptcy proceeding. On the other hand, a mechanic’s lien will not be disturbed if
it was filed with the County Clerk and Recorder more than ninety (90) days before the
filing of the bankruptcy. Although you will still need to address certain issues in the
bankruptcy court, such as seeking to have the automatic stay lifted so that you can
foreclose on your mechanic’s lien, at least the lien remains intact.
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Arbitration
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The last situation in which a mechanic’s lien can be forestalled, although not avoided,
is when a written contract contains an arbitration clause. Such clauses mandate that the
parties to the contract will resolve their disputes by binding arbitration. The American
Arbitration Association, or another similar arbitration group, may be designated as the
arbitrator by the contract. The standard form contracts issued by the American Institute
of Architects contain an arbitration clause. If such a clause is present, a mechanic’s lien
foreclosure lawsuit will be put on hold while the contract issues are arbitrated. “Contract
issues” refers to the amount of money owed under the contract, and defective, deficient
or delayed performance of a contract, and other similar items. Once the contract issues
are arbitrated, the parties are free to proceed with the mechanic’s lien lawsuit and the
issues unique to it, such as ranking of interests.
If your contract does contain an arbitration clause, do not ignore the time deadlines
relative to the mechanic’s lien laws. Proceed through the steps of notice, recording, and
filing the lawsuit. Once the lawsuit is filed, notify the court of the arbitration clause, The
court will then “stay” the court action (but not dismiss it) until arbitration is complete.
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CONCLUSION
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The mechanic’s lien statutes in Colorado give those who work on construction
projects a potent mechanism for collecting unpaid past due amounts. The Colorado
statutes contain broad remedies and can help resolve many collection problems faced by
general contractors, subcontractors, materialmen, and even manual laborers. Although
the statutes are somewhat technical, with the simple information contained in this
booklet, you now know the basics of how to complete the forms, what the deadlines are
for filing liens and lawsuits, and when you need to hire an attorney.
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LIEN FORMS AVAILABLE FROM BRADFORD PUBLISHING
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180A

Statement of Lien with Notice of Intent to File a Lien

220

Release of Lien

87A

Mechanic’s Lien Claimant’s Notice to Disburser

87B

Notice Extending Time to File a Lien Statement

88

Mechanic’s Lien Termination

1030

Lien Waiver. Does not show amount for labor or materials

1030A

Lien Waiver. Specifies amount and bank

30LW

Lien Waiver. Shows actual amount as full or part payment for labor or
materials.
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Winning BIG in Colorado Small Claims Court, 2nd Edition, by Charles P. Brackney, Esq., leads the way through the small claims
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